
 

 

       
 

May 31, 2017 
 
The Honorable Patrick J. Diegnan, Jr. 
New Jersey Senate  
908 Oak Tree Avenue, Unit P 
South Plainfield, NJ 07080 
 
Re:  A. 2979 (Diegnan/Pinkin) Non-fiduciary investment advisor disclosure 
 
Dear Senator Diegnan: 
 
The Securities Industry and Financial Markets Association1 (SIFMA) is the voice of the nation’s 
securities industry and brings together the shared interests of hundreds of broker-dealers, banks and 
asset managers.  We are writing to respectfully oppose A. 2979 (Diegnan/Pinkin), which would 
require certain financial advisors to provide a disclosure of their fiduciary status to clients at the 
outset of the relationship.   
 
SIFMA has supported a Securities Exchange Commission (SEC)-developed uniform fiduciary 
standard of conduct for broker-dealers and investment advisers since before 2010 (when Congress 
authorized the SEC to establish such a standard).2  We believe that A. 2979 fails to account for the 
extensive, multi-layered investor protections, including SEC, Financial Industry Regulatory 
Authority (FINRA), U.S. Department of Labor (DOL) and New Jersey Bureau of Securities (under 
the authority of the Attorney General) protections, as well as the shifting federal landscape regarding 
an advisor’s fiduciary duty.  Moreover, the specific disclosure required by this bill would be 
misleading in light of these extensive investor protections.    
  
Broker-Dealers Must Already Act with Their Client’s Best Interests in Mind. 
 
The proposed disclosure suggests that clients are not adequately protected, or worse – that they may 
be directed into suboptimal investments and gouged for fees in the process.  Neither of these 
suggestions is either accurate or fair.  Broker-dealers are already subject to extensive and regular 
oversight and regulation by the SEC, FINRA, DOL and state regulators, as detailed in a March 2015 

                                                        
1 SIFMA is the voice of the U.S. securities industry, representing the broker-dealers, banks and asset managers whose 
889,000 employees provide access to the capital markets, raising over $2.4 trillion for businesses and municipalities in the 
U.S., serving retail clients with over $16 trillion in assets and managing more than $62 trillion in assets for individual and 
institutional clients including mutual funds and retirement plans. SIFMA has offices in New York and Washington, D.C. 
For more information, visit http://www.sifma.org. 
2 Section 913 of the Dodd-Frank Act. 

http://www.sifma.org/
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White Paper3 from Morgan Lewis which outlines the multilayered federal securities regulatory 
framework that has developed over more than a century; a framework that protects investors from 
the types of conflicts of interest which this legislation attempts to address. 
 

FINRA has made clear that, under a broker-dealer’s “suitability” standard, broker-dealers must act in 
their customer’s best interests.  This legislation would thus require the provision of an inaccurate 
disclosure.  Specifically, under FINRA Rule 2111, “[a] broker’s recommendations […] be consistent 
with his customer’s best interests, and he or she […] abstain from making recommendations that are 
inconsistent with the customer’s financial situation.”4  FINRA has further stated that, “the suitability 
requirement that a broker make only those recommendations that are consistent with the customer’s 
best interest prohibits a broker from placing his or her interests ahead of the customer’s interest.”5  
FINRA has even provided examples of violations of this best interest standard, several of which 
outline behavior that this legislation’s proposed disclosure incorrectly suggests would be permissible, 
including: 
 

o Recommending one product over another in order to receive larger commissions;6 
o Making mutual fund recommendations designed “to maximize [...] commissions rather 

than to establish an appropriate portfolio”;7 
o Recommending speculative securities that pay high commissions or new issues from a 

broker’s employer for the broker’s benefit;8 or 
o Recommending trading on margin to increase commissions.9 

 

These requirements are further bolstered by antifraud provisions and standards of professional 
conduct in federal securities law, as well as FINRA rules, and – specifically in New Jersey – one of 
the strongest state securities law in the country.  For example, ethics rules require brokers to comply 
with just and equitable principles of trade similar to a fiduciary duty.  Likewise, broker-dealers are 
required to appropriately manage conflicts of interest and not act to the detriment of their clients – 
in 2013, FINRA issued a report10 updating its guidance to firms on conflicts management.  
 

Given the above discussion, the proposed disclosure suggests that a broker-dealer may engage in 
activity that may violate federal law, state law, or FINRA rules.  
 

State Action Would Be Improper at This Time, Given Current Federal Activity. 
 

As previously noted, SIFMA has long supported the establishment of a uniform fiduciary standard 
established by the SEC, which was vested with the authority to establish just such a standard under 
Sec. 913 of the Dodd-Frank Act.   
 

                                                        
3 Available at: http://morganlewis.com/pubs/department-of-labor-retirement-initiative-fails-to-consider-current-
regulatory-regime. 
4 In the Matter of the Application of Dane S. Faber, Exchange Act Release No. 49216 (Feb. 10, 2004) (emphasis added). 
5 FINRA Regulatory Notice 12-25. 
6 Ibid; See also Belden, 56 S.E.C. at 504-05, 2003 SEC LEXIS 1154. 
7 Ibid; See also Epstein, 2009 SEC LEXIS 217 and Sathianathan, 2006 SEC LEXIS 2572. 
8 Ibid; See also Howard, 55 S.E.C. at 1100, 2002 SEC LEXIS 1909 and Curtis I. Wilson, 49 S.E.C. 1020, 1022, 1989 SEC 
LEXIS 25, 1989, aff'd, 902 F.2d 1580 (9th Cir. 1990). 
9 Ibid; See also Stephen T. Rangen, 52 S.E.C. 1304, 1311, 1997 SEC LEXIS 762, at *19 (1997). 
10 Available at:  https://www.finra.org/file/conflict-interest-report. 

http://morganlewis.com/pubs/department-of-labor-retirement-initiative-fails-to-consider-current-regulatory-regime
http://morganlewis.com/pubs/department-of-labor-retirement-initiative-fails-to-consider-current-regulatory-regime
http://www.finra.org/industry/notices/12-25
https://www.finra.org/file/conflict-interest-report
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As the primary regulator of securities and broker-dealers, SIFMA strongly believes that action by the 
SEC is the appropriate course.  This course is also consistent with the intent of Congress to avoid a 
patchwork of conflicting and confusing regulations – across various regulators and among the 
various states – that ultimately has the potential to harm those investors it was intended to help.  
 
More immediately, DOL has adopted regulations which will designate broker-dealers as fiduciaries 
when dealing with retirement accounts – thereby holding them to a very specific, heavily regulated 
best interest standard.  This new fiduciary rule will take effect June 9 and is already having serious 
repercussions throughout the industry, including many low and middle-income investors losing 
access to retirement advice. 
 
Given these recent developments, it would be imprudent for any individual state to move forward 
with a fiduciary disclosure proposal before the shifting landscape of federal regulation settles – 
particularly when the state proposal would be may run into conflicts with existing federal securities 
law, as would be the case with A. 2979.  
 
The Proposed Disclosure is Pre-empted Under Federal Securities Law. 
 

Additionally, the new disclosure required by A. 2979 may be preempted under current securities law.  
This disclosure requirement would trigger a new record-making and record-keeping obligation under 
Securities Exchange Act Rule 17(a)-4 – a requirement which would be in addition to the current 
uniform recordkeeping requirements already established by the SEC – and therefore may be 
preempted by the National Securities Markets Improvement Act of 1996 (“NSMIA”).  Under 
NSMIA, states are prevented from enacting regulations relating to the making and keeping of 
records “that differ from, or are in addition to, the requirements in those areas established under 
[the Exchange Act].”  The primary purpose of this preemption is to ensure uniform and consistent 
record-keeping obligations – as established by the SEC – across all fifty States.   
 
For the above reasons, SIFMA respectfully urges you to hold this bill.  We appreciate your 
consideration of our concerns.  In the meantime, please do not hesitate to contact our local counsel, 
Mary Kay Roberts, of Riker Danzig at 609-396-2121, or me at 212-313-1233, should you have any 
questions.  Alternatively, you may visit our website at www.sifma.org.   
   
Thank you for your consideration. 
 
 

Regards, 

 
Nancy Donohoe Lancia 
Managing Director 
State Government Affairs 

 
 
cc:  The Honorable Nancy Pinkin 
Members of the Assembly Financial Institutions and Insurance Committee 

http://www.sifma.org/

